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LEGISLATIVE BILL 431

Approved by the Governor ApriI 12, 1990

Introduced by WeseIy, 26,' Haberman, 44

AN AcT relati.ng to the Employment and Investment Growth
Act; to amend sections 77-4104 aud 77-4llo,
Revised Statutes Supplement, 1988, and section
'77-27,119, Revised Statrttes Supplement, 1989;
to change provisions relating to reports to
the Legislature and the confidenti"ality of
certain information; and to repeal the
original sections.

Be it enacted by the people of the State of Nebraska,

Section 1. That section 77-27,119, Revised
Supplemellt, 1989, be amended to read asStatrrtes

fol Iows:
77-2'7,119. (1) The Tax Commissioner shall

admi.nister and ellforce the i.ncome tax imposed by
sections 77-27L4 to 77-27 ,135, and he or she is
authorized to conduct hearings, to adopt and promulgate
such nlles atrd regulations, and to require such facts
and informati.on to be reported as he or she may deem
necessary to enforce the income tax provisiolls of
sections 77-2714 to 77-27,135, except that sttch rtlles,
reguLations, and reports shall rlot be incousistent with
the laws of this state or the laws of the United States.
The Tax Commissioner may for euforcement and
administrative prrrposes divide the state into a
reasonable number of districts in h,hich bralrch offi.ces
may be maintained.

(2)(a) The Tax Commissioner may prescribe the
form and contents of any return or other document
reqrrired to be filed under the income tax provislons of
sectiorrs 77-2714 to 77-27,135- Strch returrl or other
doctrment shall be compatible as to form and content with
the retrlrn or document required by the laws of the
Uni.ted States. The form shall have a place where the
taxpayer shalI desigtrate the school district in which he
or she lives and the county iIr which the school district
is located. I'he Tax Commissioner shall adopt and
promulgate such rules and regrrlations as may be
necessary to insure comi:liance with this requirement.

(b) The State Department of Education, with
the assistance and cooperation of the Department of
Revenue, shall develop a uniform system for numbering
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aII school districts in the state- Such system shall be
consistent with the data processing needs of the
Department of Revenue and shall be used for the school
distri.ct identification required by subdivisj.on (a) of
this subsecti.on.

(c) The proper filinq of an income tax return
shalI consist of the submission of such form as
prescribed by the Tax Commissioner or an exact facsimile
thereof with sufficient information provided by the
taxpayer on the face of the form from which to compute
the actrral tax liabillty. Each taxpayer shall include
such taxpayer's correct social security number or state
identification number and the school district
identification number of the school district in uhich
the taxpayer resides on the face of the form. A filinq
is deemed to occrlr when the required information is
provided.

(3) The Tax Commissioner, for the purpose of
ascertaining the correctness of any return or other
document reguired to be filed under the income tax
provisions of sectiorts 77-2774 to 77-27,135, for the
p\rrpose of determining corporate income, individual
il)come, ar)d withholding tax due, or for the purpose of
making an estimate of taxable income of any person,
shall have the power to examine or to cause to have
examined, by any agent or representative designated by
hi-m or her for that prrrpose, any books, papers, records,
or memoranda bearitrg rrpon srrch matters and may by
summons reqrrire the attendance of the person responsible
for rendering srrch return or other document or remitting
any tax, or any officer or employee of suctr person, or
the attendance of any other person having knowledge in
the premises. and may take testimony and reqtrire proof
material for his or her iuformation, uith poeer to
admillister oaths or affirmations to such person or
persons -

(4) The time and place of exami.nation prrrsuant
to this sectior) shall be such time and place as may lre
fixed by the Tax Commissioner and as are reasonable
rurder the circtrmstarlces. In the case of a summons, the
date fixed for appearance before the Tax Comissioner
shall not be less than twel)ty days from the time of
service of the summons.

( 5) No taxpayer shall be subjected to
unreasonable or unnecessary examinations or
ilrvestigations .

(6) Except in accordance with proper judicial
order or as othen ise providd by law, it shall be
unlawfuL for the Tax Comnissioner, my officer or
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employee of the Tax Commissioner, any person engaged or
retained by the Tax Commissioner on an independent
contract basis, any person who pursuant to this sectj.on
is permitted to inspect any report or return or to whom
a copy. an abstract, or a portion of any report or
return is ftrrnished, or any other'person to divuLge,
make known, or use in any manner the amount of income or
any particulars set forth or disclosed in any report or
return required except for the purpose of enforcing
sections 77-2714 to 77-27,135. The officers charged
with the custody of such reports and returns shall not
be required to pioduce any of them or ev.idence of
anything contained in them in any action or proceeding
in any court, except on behalf of the Tax Commissioner
in an action or proceeding under the provisions of the
tax law to which he or she j.s a party or on behalf of
any party to any action or proceeding under sections
77-2714 to 77-27,135 when the reports or facts shown
thereby are dir-ectly involved in srtch action or
proceedi.ng, in either of which events the court may
require the production of, and may admit in evidence, so
much of such reports or of the facts shown thereby as
are pertinent to the action or proceeding and no more.
Nothing in this section shalI be constrtted (a) to
prohibit the delivery to a taxpayer, his or her duly
authorized representatlve, or his or her successors,
receivers, trustees, personal representatives,
admini.strators, assignees, or guarantors, if directly
interested. of a certified copy of any return or report
in connection with his or her tax, (b) to prohibit the
pubJ-ication of stati-stics so classified as to prevent
the identiflcation of particular reports or returns and
the items thereof, (c) to prohibit the lnspection by the
Attorney General or other legal representatives of the
state of the report or return of any taxpayer who shall
bring an action to review the tax based thereon oL-
against whom ar) action or proceeding for collection of
tax has been instituted, (d) to prohibit fttrnishing to
the Nebraska Workersr compensation court the names,
addresses, and identification numbers of employers, atrd
such information shall- be furnished on request of the
colrrt, er (e) to prohibit the disclosure of information
and records to a collection agency contractiug with tl:e
Tax commissi.oner pursuant to sections 77-377.OL to
77-377.04. or Lf) to prohi-bit the disclosttre of
information pursuant to section 77-4110. Any person who
vj.olates this subsection shall be gtrilty of a felony and
shall upon conviction thereof be fined not less than one
hundred dollars nor more than five hundred dollars, or
2OO -3-
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be imprisoned not more than five years, or be both so
fj.ned and imprisoned, in the discretion of the court and
shall be assessed the costs of prosecution. If the
offender is an officer or employee of the state, he or
she shal-I be dismissed from office and be ineligible to
hold any public office in thi.s state for a period of two
years Lhereafter'.

(7) Reports and returns required to be filed
under income tax provisions of sections 77-2714 to
77-27,135 shaIl be preserved untiL the Tax Commissioner
orders them to be destroyed,

(B) Notwithstanding the provisions of
subsection (6) of this section, the Tai Commissioner may
permit the Secretary of the Treasury of the United
States or his or her del-egates or the proper officer of
any state j-mposing an j.ncome tax, or the authorized
representative of either such officer, to inspect the
income tax returns of any taxpayer or may furnish to
such officer or his or her authorized representative an
abstract of the return of income of any taxpayer or
slrpply him or her wj.th information concerning an item of
i.ncome contained in any retrlrn or disclosed by the
report of any illvestigation of Lhe income or Ietrlrn of
income of any taxpayer, but such permission shall be
granted only if the statutes of the United States or of
such other state, as the case may be, grant
substantially similar privileges to the Tax Commissi.oner
of this state as the officer charged with the
admj-nistration of the income tax imposed by sectj.ons
77-2714 to 77-27,135.

(9) Notwithstandir)g the provisions of
subsection (6) of this section, the Tax Commissioner may
permi.t the Postal Inspector of tlre United States Postal
Service or hj-s or her delegates to inspect the reports
or returns of any person filed pursuant to the Nebraska
Revenue Act of 1967 when informatj.on on the reports or-
returns is relevant to any action or proceeding
ir)stituted or being considered by the United States
Postal Service agaiDst such person for the flarrdrrlent
use of the mails to carry and deliver false and
frarrdulent tax returns to the 'fax Commi.ssioner with the
intent to defraud the State of Nebraska or to evade the
payment of Nebraska state taxes.

(10) (a) Notwithstandj.ng the provisions of
subsection (6) of this secti.on, the Tax Commissioner
shall, upon \rrj.tten request by the Auditor of Pnblic
Accounts, make tax returns and tax return information
open to inspection by or disclosure to officers and
employees of the Auditor of Public Accoutrts for the
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purpose of and to the extent necessary in making an
audit of the Department of Revenue pursuant to section
a4-3O4. The Auditor of Public Accounts shalI
statistically and randomly select the tax returns and
tax retrlrn information to be audj.ted based upon a
computer tape provided by the Department of Revenue
which contalns only total population docuir'ents withotlt
speci.fic identification of taxpayers. The Tax
commissioner shall have the attthority to approve the
statistical sampling method used by the Auditor of
PubIic Accounts. Confidential tax returns and tax
return information shalI be attdited only upon the
premises of the Department of Revenue. AII audit vrork
papers pertaining to the audi.t of the Department of
Revenue shal-I be stored in a secure place in the
Department of Revenue.

(b) No officer or employee of the Auditor of
Public Accounts shall disclose to any person, other than
another offi.cer or employee of the Auditor of Public
Accounts wtrose official duties require such disclosure,
any return or return information described in the
Nebraska Revenue Act of 1967 in a form lrhich can be
associated with or otherwise identify, directly or
indirectly, a particul-ar taxpayer.

(c) Any person who violates the provisions of
this subsectj.on strall be guilty of a Class Melony
and, in the discretion of the corrrt, may be assessed the
costs of prosecution. The guilty officer or employee
shalI be dismissed from employment and be il)eligible to
hold any position of employment with the State of
Nebraska for a period of two years thereafter. Eor
purposes of this subsection, officer or employee shalI
include a former officer or employee of the Auditor of
Public Accotrnts-

(11) For purposes of subsections (10) through
(13) of this section:

( a) Tax retul'Irs shall meal) any tax or
information retrrrn or claim for reftttrd required by,
provj.ded for, or permitted under sectiorts 77-2714 to
77-27,135 which is filed trith the Tax commissiouer by,
on behalf of, or with respect to any person atrd any
amendment or strpplemerrt thereto, including srtpporting
schedules, attachments. or Ii.sts which are supplemental
to or part of the filed return;

(b) Return information shalI mean:
(i) A taxpayerrs iderrtification nttmber and (A)

the natrrre, source. or amount of his or her income,
payments, receipts, deductions, exemptions, credits,
assets, Iiabilities, net lrorth, tax liability, tax
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vJithheld, deficiencj.es, overassessments, or tax
payments, whether the taxpayerrs return was, is beinq,
or will" be examined or subject to other investigation or
processing or (B) any other data received by, recorded
by, prepared by. furnished to, or collected by the Tax
Commissioner trith respect to a return or the
determination of the existence or possible existence of
liability or the amount of Iiabilj-ty of any person for
any tax, penalty, interest, fine, forfeiture, or other
imposition or offense; and

(ii) Any part of any written determinati.on or
any background file document relating to such written
determination; and

(c) Disclosures shall mean the making known to
any person in any manner a return or return information.

(12) The Auditor of Ptrblic Accounts shall (a)
notify the Tax Commissioner in writing thi.rty days prj.or
to the beginning of an audit of his or her intent to
conduct an arrdit, (b) provide an audit plan, and (c)
provj.de a list of the tax returns and tax return
information identified for inspecti.on during the audit-

(13) The Auditor of Public Accounts shall, as
a condition for receiving tax returns and tax return
iuformation: (a) Subject his or trer employees to the
same confidential information safeguards and disclosure
procedrrres as required of Department of Revenue
employees; (b) establish and maintain a permanent system
of standardj.zed records with respect to any request for
tax returns or tax return information, the reason for
such request, and the date of such request and any
disclosure of the tax return or tax return information;
(c) establish and maintain a secure area or place in the
Department of Revenue j.n which the tax returns, tax
retunl information, or audj-t workpapers shall be stored;
(d) restrict access to the tax returns or tax returnj.r)formatiorf only to persons rrhose duties or
responsibilities reqrrire access,- (e) provi.de srlch other
safeguards as the Tax Commissioner determines to be
necessary or appropriate to protect the confidentiality
of the tax retrlrns or tax retrrrn information; (f)
plovide a report to the Tax Commissioner which describes
the procedtrres established and utilized by the Audj.tor
of PubIic Accotrnts for insrrring the confidentialj-ty of
tax retrlrns, tax retrrrn information, and arrdit
workpapers,- md (S) upon completion of use of suctr
returns or tax return iDformation, retum to the Tax
Commissioner such returns or tax return information,
along vith any copies.

(14) The Tax Commissioner may pemit other tax
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officials of this state to inspect the tax returns and
reports filed under sections 77-271.4 to 77-27,135, but
such inspection shalL be permitted only for purposes of
enforcing a tax IaH and only to the extent and under the
conditions prescribed by the rules and regulations of
the Tax Commissioner-

(15) The Tax Commissi.oner shall compile the
school district infolmation required by subsection (2)
of this section. Insofar as it is possible, such
compilation shall include, but not be limited to, the
total adjusted gross income of each school district in
the state. The Tax Commissioner shalI adopt and
promulgate such rules md regulatj.ons as may be
necessary to insure that such compilation does not
violate the confidentiality of any individual income tax
return nor conflict with any other provisions of state
or federal law-

Sec- 2- That section 77-4104, Revised
Statutes Supplement. 19a4, be amended to read as
follows:

77-4104. ( 1 ) In order to utilize the
incentives set forth in the Employment and Investment
Growth Act, the taxpayer shall file an application for
an agreement with the Tax Commissioner.

(2) The application shall contain:
(a) A written statement describing the plan of

employment and investment for a qualified business in
this state,'

(b) Sufficient documents, plans, and
specificatj-ons as required by the Tax commissioner to
support the plan and to define a project,-

(c) If more than one location within this
state is involved, sufficient documentation to show that
the employment and investment at different locations are
interdependent parts of the plan. A headquarters shall
be presumed to be interdependent with any other location
directly controlled by such headquarters. A showirlg
that the parts of the plan worrld be considered parts of
a unitary business for corporate income tax purposes
shall not be srrffj.cient to shotd ilrterdependence for the
ptrrposes of this subdivisj.orr; and

(d) A nonrefundable application fee of five
hundred dollars. The fee shall be deposited into the
EmploymeDt and Investment Growth Fund, which fund is
hereby created. Any money iD the fund avai}able for
investment shalL be invested by the state investment
officer pursuant to sections 72-1237 to 72-1276-

shall
204

The application and all supporting information
be confidential except for the nane of the
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taxpayerT the +oeatioE 6f €he pr6jeetT and the anouBts
of +}lereased enploynent anC iHyestneHt information
required to be reported bv section 77-4110.

(3) Once satisfied that the plan in the
application defilres a project consistent r,rith the
prrrposes stated in section 77-4102 in one or more
qualified business activities vrithin this state, that
the plans will result i.n either (a) the iDvestment in
qtlalified property of at Ieast three million dollars and
the hiring of at least thirty new employees or (b) the
investment j-n qtralifj.ed property resulting in a net gain
in the total value of tangible property in this state of
a type subject to depreciation, amortizatlon, or other
recovery under the Internal Revenue Code of 1986 of at
Ieast tuenty milLion dollars, and that the required
Ievels of employment and investnent for the project will
be met prior to the end of the sixth year after the year
in which the application vras submitted, the Tax
Commissioner shall approve tlre applicatiolr- fn
determining the net gain itr valrte for pttrposes of this
srrL,section, alI tangible personal property shaII be
valued in a manner consistetrL with the value determilted
for qualified property, and tlre total valtte on lhe last
day of each year shall be compared with the total value
on the Iast day of the base year-

(4) After approval, the taxpayer alrd the Tax
Commissioner shaII enter into a rn,ritten agreemelrt- The
taxpayer shall agree to complete the project, alrd the
Tax Commissioner, on behalf of tl:e State of Nebraska,
shall designate the approved plans of the taxpayer as a
project and, in conside[ation of the taxpayer's
agreement, agree to allo$, the taxpayer to tlse the
incentives coDtai.ned in the Employment and Itrvestment
Growth Act. The application, and all sttpporting
documentation, to the extent approved, shall be
considered a part of the agreement- The agreement shall
state:

(a) The Ievels of employmeltt artd il)vestment
required by the act for the project;

(b) The time period ttnder the act in which the
reqtriredJ-evels must be met;

(c) The documentatior) the taxpayer wiII l)eed
to supply when claiming an incelrLive under the act; and

(d) The date Lhe applj.cation was filed.
(5) The incentives contained in section

77-4105 shall be in lieu of the tax credits allowed by
sectiou 77-27,188 for any project- In computing credits
under section 77-27,188, any investment or- employment
which is eligible for benefits under the Employment and
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Investment crowth Act shall be subtracted from the
increases computed for determining the credits under
secti.on '77-27 ,lAA.

(6) A taxpayer and the Tax Commissioner may
enter into agreements for more than one project and may
incltrde more than one project j.r: a single agreement.
The projects may be either sequential or concurrent. A
project may j.nvolve the same Iocation as another
project. No new employment or new investment shall be
included in more than one project for either the meeting
of the employment or investment reguirements or the
creation of credi.ts. When projects overlap and the
plans do not clearly specify, then the taxpayer shall
specify in which project the employment and investment
belongs,

Sec. 3. That section 77-4llo, Revised
Statutes Supplement, 1944, be amended to read as
fol Iows:

77-4710. ( 1 ) The Tax Commissioner shalI
submit an annual report to the Legislature no later than
March 15 of eaclr year.

Lzl The report shall Iist (a) the agreements
which have been signed during the orevious calendar
year. (b) and the agreements which are stiII in effect,
xith (c) the identity of the each taxpayer, and (d) the
Iocation of the prejeet; aad the p+anned }evels ef
enploynent aHd iHvestneHt for €he each project.

lll The report shaLl also state bv indrrstrv
orotrp (a) the specific incentive options aoplied for
under the Emplovment and Il)vestment crowth Act. (b) in
the agEregate the refunds allowed ol) the investment, .lLqL
the credits earned, ISLL the credi.ts used to reduce the
corporate income tax and the credits used to reduce the
itrdividual income tax, and (el the credi.ts used to
obtaj-n sales and use tax refunds, exeep€ €ha€ n6 repolt
ef the ineeatives Hsed shall be nade if there are less
thah €eH taxpal.efs reeeiving benefits under €he
Enp+oymeH€ aHd +nves€meht 6roH€h Aet? AI+ repor€s sha;}+
be fer the previous ealendar yeafT exeep€ when a repert
is Ret nade beeause ef the number of taxpayersT the next
repor€ shali iaelude the teta+ benefits alloved sinee
the +as€ reported !,ear (f) the number of iobs created.
(o) the total number of emplovees emploved in the state
bv the taxpaver on the last dav of the calendar ouarter
prior to the application date and the total number of
emplovees emploved in the state by the taxpaver orl
srtbsequeDt reportino dates, (h) the expansion of capital
irlvestment, (i) the estimated waoe levels of iobs
created subseguent to the applj.cation date- Lj) the
206 -9-
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total number of oualified applicants. (k) the proiected
future state reventre qains and l-osses. (I) the sales tax
refunds owed to the applicants. (m) the credits
outstandino. and (n) the value of personal property
exempted bv class in each countv.

(4) No information shall be provided in the
report that is protected bv state or federal
confidentialitv Iaws-

(5) Bv December 1. 199O, the Department of
Revenue shall prepare a reoort with the available
i.nformation reotrired ln this section for aII prior vears
the act has been in effect. Information reqgired in
this secti.on that is not available to the deoartment for
the report due December 1- l-99O. shaLl be provided in
the next annual report.

Sec. 4. That original sections 77-4704 and,
77-4110, Revised Statutes Supplement, 1988, and section
77-27,L19, Revised statutes Supplement, 1989, are
repealed.
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